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Dl VI SI ON OF REAL ESTATE,
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RECOMMVENDED CORDER

Noti ce was provided and on May 30, 1997, a formal hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569 and 120.57(1), Florida Statutes
(Supp. 1996). The hearing | ocation was the Grand Jury Room
Vol usi a County Courthouse, 120 West | ndi ana Avenue, Deland,
Florida, Charles C. Adans, Adm nistrative Law Judge, conducted
t he hearing.
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For Petitioner: Andrea D. Perkins, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite N-308
Ol ando, Florida 32801

For Respondent: WIIliam A Parsons, Esquire
Wber ner & Parsons
2001 Sout h Ri dgewood Avenue
Sout h Daytona, Florida 32219



STATEMENT OF THE | SSUES

Shoul d Petitioner inpose discipline against Respondent's
real estate broker's license for alleged violations of Section
475.25(1), Florida Statutes and Rule 61J2-10.032(1), Florida
Adm ni strative Code?

PRELI M NARY STATEMENT

On Cctober 10, 1996, an adm nistrative conplaint was issued
by the State of Florida, Departnment of Business and Professional
Regul ation, Florida Real Estate Comm ssion, under FDBPR Case No.
96- 81064, chargi ng Respondent with violations of the
af orenenti oned statute and rule. The adm nistrative conpl aint
advi sed Respondent that he could contest the facts and
al | egations, anong other matters. On January 9, 1997, Respondent
requested resolution of the dispute through a formal hearing
pursuant to Section 120.57(1), Florida Statutes. On February 25,
1997, the case was received by the Division of Admnistrative
Hearings and was assigned to the undersigned. The hearing
proceeded on the date descri bed.

Petitioner served a Request for Adm ssions on Respondent.
Respondent admitted sone facts contained within the request and
t hose adm ssions have been considered in preparing the
Recommended Order. Additionally, Respondent filed an answer to
the adm ni strative conplaint in which he conceded certain factua
al l egations contained in the conplaint. Those concessions were

considered in preparing the Recommended O der



In view of the adm ssions and answer to the adm nistrative
conplaint, as part of Petitioner's Exhibits A-F, Petitioner
concluded its presentation without calling wtnesses. The
Petitioner's Exhibits A-F were admtted. Respondent's conposite
Exhibit No. 1 was admtted. Respondent testified in his own
behal f and presented his wife, Patricia Ann Ohlsson, as a
W t ness.

A transcript of the hearing was prepared and filed with the
Di vision of Adm nistrative Hearings on June 16, 1997. Petitioner
filed a proposed Recomended Order on June 26, 1997. On June 20,
1997, Respondent filed a proposed Recommended Order together with
written argunent. The proposal s and argunent have been
considered in preparing the Recomended O der

FI NDI NGS OF FACT

1. Petitioner is a state governnent |icensing and
regul atory agency charged with the responsibility and duty to
prosecute adm nistrative conplaints pursuant to the | aws of the
State of Florida. |In particular, Petitioner gains its authority
from Chapters 120, 455 and 475, Florida Statutes, and rules
promul gated in accordance with those chapters.

2. Respondent is, and at all tines material to this case,
was a licensed Florida real estate broker, issued |icense nunber
05125020 in accordance with Chapter 475, Florida Statutes.

3. The last license issued to Respondent was as a broker

t/a Spruce Creek Fly-In Realty, 210 Cessna Boul evard, Daytona,



Fl orida 32124.

4. At tinmes relevant to the inquiry, Respondent served as a
selling broker for NNE. Cornish related to property located in
Vol usia County, Florida. The property was described as |ot M 211
and the North 1/2 of lot M212, Fly-In Spruce Creek, Inc.,
subdivision unit 1, as recorded in MB 33, Page 108, the Public
Records of Volusia County, Florida.

5. In furtherance of the sale of the property, Respondent
prepared a real estate sales contract. Pursuant to the contract,
Alan Wight and Sara Wight agreed to purchase the property from
M. Cornish, subject to contingencies set forth in the contract.
The contract was entered into by the principals and accepted by
Respondent as real estate broker. The |ast person to sign the
contract executed the contract on Decenber 13, 1995.

6. The Wights paid a cash deposit of $1,000 at the
i nception of the contract. That noney was placed in Respondent's
escrow account for his real estate brokerage firm

7. Under the contract, the Wights had the option to
purchase the property at $180,000 until April 1, 1996, subject to
other offers being presented to M. Cornish in the anount of
$180,000 or nmore. |In no event were the Wights obligated to pay
nore than $195, 000, should M. Cornish receive an offer from
anot her buyer.

8. As part of the contract option to purchase with the

first right of refusal, should M. Cornish receive another



bonafi de offer equal to the $180, 000 option to purchase by the
Wights, and should the Wights exercise their option within two
wor ki ng days, the Wights were obligated to make an additi onal
deposit of $9,000 to perfect their purchase.

9. Once the Wights exercised the option and paid the
addi tional $9,000, it was incunbent upon M. Cornish, at the
buyer's expense, to have the |lots conbined as one, wth one
assessnment obtaining for the nonies owed to the property owners
associ ation for annual assessnents associated with the
subdi vi si on

10. Finally, the contract stated that the failure by the
Wights to exercise their option to purchase by April 1, 1996,
woul d cause the forfeiture of the $1, 000 deposit.

11. Sonetinme in January 1996, M. Wight becane convinced
that the lots could not be conbined for purposes of the property
owners' associ ation assessnent. He expressed this sentinment to
t he Respondent in a letter dated January 24, 1996, which the
Respondent received. |In pertinent part, the correspondence
st at ed:

. . . | have been told by nunerous property
owners, and the Manager of the POA that it
IS not possible to conmbine two single famly
lots into one ot with one assessnment. | am
told that it has never been done before and
is not |likely to happen now.

Lenny, based upon the very real possibility
that the | ots cannot be conbined to one

assessnment, | amrequesting a resol ution of
this question now.



Your suggestion that | initiate such action
by giving you an additional $9,000 is
unaccept abl e because Sara and | have not yet
deci ded whether or not we will eventually
purchase the lot. | amnot asking that M.
Corni sh actually conbine the lots at this
time. | sinply want witten assurance from
the POA that it can be done. | want to know
now, not sone tine after we return to

M chi gan havi ng decided to buy the |ot.

| f you are unable or unwilling to obtain such
written assurance fromthe PQOA, please return
our $1, 000 deposit.

12. In response to the correspondence dated January 24,
1996, Respondent spoke to M. Wight, and in that conversation
Respondent showed M. Wight information purportedly describing
how | ot M 220 in the subdivision had been a multiple famly | ot
with eight assessnents and the county had agreed to bring the
zoning into a single lot, resulting in a single assessnent.
Respondent also told M. Wight that M. Cornish was not
interested in conbining the Cornish lots into one | ot wthout a
sal e, because of the belief that it dimnished the value of the
property. M. Cornish was only interested in conbining the two
|l ots into one when there was a purchaser desirous of having a
single lot. Consistent wwth the contract, Respondent rem nded
M. Wight that M. Cornish was willing to conbine the two lots
upon recei pt of the additional deposit of $9,000. Following this
conversation, Respondent believed that M. Wight was satisfied
that the lots could be conmbined for purposes of achieving a

singl e assessnent by the property owner's association, but it was



not resolved whether M. Wight would be willing to pay the
addi tional deposit of $9,000. Respondent held the perception
that M. Wight would make that decision at a |ater date.

13. There were other conversations follow ng the
January 24, 1996, correspondence. In these conversations M.

Wi ght demanded a refund of the $1, 000 deposit.

14. I n conversations between Respondent and M. Wi ght,
Respondent was unwilling to refund the $1, 000 deposit because he
bel i eved the lots could be conbined into one.

15. Wthout Respondent's know edge, M. Wight wote to the
Petitioner on March 15, 1996, to conpl ai n about Respondent's
conduct. That correspondence encl osed a copy of the contract
between M. Cornish and the Wights. It related M. Wight's
belief that the two lots could not be converted into a single |ot
for purposes of the property owner's association assessnent.
This belief was prem sed upon information purportedly obtained
fromthe attorney representing the property owners' association
to that effect. The conplaint letter also referred to a
percei ved problem concerning suitability of the subject lots for
pl acenent of a hangar sufficiently large to accommbdate an
ai rpl ane whi ch Respondent intended to place on the property.
(The community where the subject property is located is a
community in which the property owners are allowed to maintain
ai rpl anes and hangars for the airplanes on their real property.)

The correspondence directed to Petitioner alludes to attenpts



made by M. Wight to have the Respondent return the $1, 000
deposit. The letter to Petitioner fromM. Wight refers to
Respondent's refusal to return the deposit noney based upon the
assunption that the two lots could be converted into one |lot for
pur poses of the property owners' association assessnent. The
conplaint letter fromM. Wight also alleges that Respondent had
stated that the suitability of the lot for placenent of the
hangar and airplane was a case of "buyer beware" and not
Respondent's probl em

16. As aresult of M. Wight's conplaint, Petitioner wote
to Respondent with a copy of the March 15, 1996, letter from M.
Wight attached to Petitioner's correspondence. The
correspondence from Petitioner to Respondent was received by
Respondent on April 3, 1996. The Petitioner's correspondence
indicated that an investigator for Petitioner would visit
Respondent's office concerning the conplaint by M. Wight.

17. Having received the Petitioner's correspondence dated
April 3, 1996, with M. Wight's March 15, 1996, letter attached,
Respondent replied to Petitioner with his own correspondence.
Respondent's reply stated in pertinent part:

.W& are a Planned Unit Devel opnent with a
Property Owners Associ ati on and we have
common property for which there are
assessnents nmade to gain revenue to maintain.
There are Single Famly lots and hones with
one assessnent, Commercial Lots and buil di ngs

wth three assessnents and Multi Famly lots
w th eight assessnents.



The larger Single Famly |l ots have been sold
and several residents have tried to conbi ne
several lots into one ot to avoid severa
assessnents. This cannot be done as our
rules state that conbining of lots to avoid
assessnents is not permtted. Several Milti
Famly lots are presently being upgraded to
Large Single Famly lots. These lots are not
bei ng conbi ned, they are being rezoned.

After rezoning they will be Single Fam |y
with Single Fam |y assessnent. Many of our
residents prefer this to have additional
condom niumunits constructed. W also have
residents with opposing views.

M. Wight, who told ne that he was in real
estate in Mchigan, |ooked at building sites
at Spruce Creek and nmade a deposit on a | ot
that was nmulti famly zoned. The contract
was to hold the lot while he | ooked at other
lots to insure he found the nost suitable for
his purpose and to see if the community was
the one in which he wished to settle. M.
Wight had stipulated that he wanted the | ot
to be changed to a single famly lot and to
have a single famly Property Omers
assessnment. The owner agreed and that this
woul d be done after M. Wight had deci ded
that this ot was the one that he actually
wanted. M. Wight was to nake an additi onal
deposit before April 1, 1996 indicating he
wanted the | ot and the owner would go ahead
with the change. M. Wight did not nake the
addi ti onal deposit.

M. Wight, during his two nonth visit, in
whi ch he and his wife rented a hone from us,
deci ded to nmount his own investigation and
unfortunately spoke mainly with persons with
opposi ng views of the | ot owner and not many
of persons with the sane views of the owner
who is incidentally one of the original

devel opers of Spruce Creek, and M. Wi ght
deci ded that the owner could not change the
| ot.

My interpretation of the contract is hat
[ sic] upon the additional deposit, the owner
of the ot had to performto the satisfaction



of the Buyer. |If he could not the Seller had
to return all deposits. | don't see anywhere
where it says - upon determ nation of the
Buyer, all the deposits will be returned.

kept the Seller apprised of the ongoing
situation and he does not wsh to return the
deposit at this tine.

|, at this time can not see a dispute. | am
hol di ng the deposit noney in ny sales escrow
account and am awaiting further contact by
your office.

18. According to Respondent, after April 1, 1996, M.
Cor ni sh asked Respondent whether M. Wight still intended to buy
the property in question. Respondent told M. Cornish that M.
Wight, "still wants the lot." 1In his testinony Respondent
indicated that M. Cornish stated that M. Corni sh want ed

Respondent, "just to hang on to the noney in the escrow account

19. Subsequently, by an adm nistrative conplaint signed
Oct ober 16, 1996, FDPR Case No. 96-81064, Petitioner accused
Respondent of violating Chapter 475, Florida Statutes and Rul e
61J-10. 032, Florida Adm nistrative Code related to the $1, 000
deposit paid by M. Wight.

20. In correspondence dated October 24, 1996, Respondent
addressed the adm nistrative conplaint in which he stated:

Pl ease be advised that the undersigned is
havi ng a di spute over escrow funds with a M.

Allan Wight, | understand that you are aware
of this fact but | have been told that |

still should informthe Commi ssion in
writing.

The undersi gned knows that the Comm ssion

10



must be notified of any di sputes over escrow
funds but | was unaware that | had a dispute
until receiving notice fromlnvestigator
Janes Pierce on April 3, 1996. Once
receiving notice froml nmade the assunption
that you were notified.

21. In Leonard Onhlsson, d/b/a Spruce Creek Fly-In Realty,

Plaintiff vs. Alan Wight and Sarah Wight, his wife and N. E

Corni sh, Defendants, in the County Court, Seventh Judici al

Circuit, in and for Volusia County, Florida, Case No. 96-12238-
COD1- 71, Respondent filed a conplaint for interpleader concerning
t he $1, 000 deposit. This conplaint was filed on Decenber 18,
1996. On February 26, 1997, the Court disposed of the $1,000
deposit which had been interpled wwth the Court.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Section 120.57(1), Florida Statutes.

23. Petitioner intends to inpose discipline against
Respondent's real estate broker's license. It nust prove the
allegations in its adm nistrative conpl aint by clear and

convincing evidence. Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987). Respondent is presuned to know the responsibilities which
he has for conducting his profession in accordance wth that

license. Wallen v. Florida Departnent of Professional

Regul ati on, Division of Real Estate, 568 So. 2d 975 (Fla. 3d DCA

1990) .
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24. Related to the business transaction between M. Cornish
and the Wights, in which Respondent held the $1, 000 deposit in
escrow, Respondent is accused of the failure to provide witten
notification to the Petitioner upon receiving conflicting demands
within 15 business days of the last party's demand, or upon a
good faith doubt as to whomis entitled to any trust funds held
in his broker's escrow account, and the failure to institute one
of the settlenment procedures set forth in Section 475.25(1)(d)1,
Florida Statutes, within 15 days after the date the notification
is received by the Petitioner, in violation of Rule 61J2-
10.032(1), Florida Adm nistrative Code, and therefore in
viol ation of Section 475.25(1)(e), Florida Statutes.

25. In pertinent part, Section 475.25(1)(d)1, Florida
Statutes, states:

. . if the licensee, in good faith,
entertalns doubt as to what person is
entitled to the accounting and delivery of
the escrowed property, or if conflicting
demands have been made upon himfor the
escrowed property, which property he stil
mai ntains in his escrow or trust account, the
I icensee shall pronptly notify the conm ssion
of such doubts or conflicting demands and
shal | promptly:

a. Request that the comm ssion issue an
escrow di sbursenent order determ ning who is

entitled to the escrowed property;

b. Wth the consent of all parties, submt
the matter to arbitration;

c. By interpleader or otherw se, seek
adj udi cation of the matter by a court; or

12



d. Wth the witten consent of all parties,
submt the matter to nediation. The
departnment may conduct nedi ation or may
contract with public or private entities for
medi ati on services. However, the nmedi ation
process nust be successfully conpleted within
90 days followng the | ast demand or the

i censee shall pronptly enpl oy one of the

ot her escape procedures contained in this
section. Paynent for nediation will be as
agreed to in witing by the parties. The
departnent may adopt rules to inplenment this
section.

If the licensee pronptly enpl oys one of the
escape procedures contained herein, and if he
abi des by the order or judgnent resulting
therefrom no adm nistrative conplaint may be
filed against the licensee for failure to
account for, deliver, or nmaintain the
escrowed property.

26. Rule 61J2-10.032(1), Florida Adm nistrative Code,
states in pertinent part:

(1)(a) Areal estate broker, upon receiving
conflicting demands for any trust funds being
mai ntai ned in the broker's escrow account,
must provide witten notification to the

Comm ssion within 15 busi ness days of the

| ast party's demand, and the broker mnust
institute one of the settlenent procedures as
set forth in s. 475.25(1)(d)1., Florida
Statutes, within 30 business days after the

| ast demand.

(1)(b) A broker, who has a good faith doubt
as to whomis entitled to any trust funds
held in the broker's escrow account, mnust
provide witten notification to the

Comm ssion within 15 busi ness days after
havi ng such doubt and nust institute one of
the settlenent procedures as set forth in s.
475.25(1)(d) 1., Florida Statutes, within 30
busi ness days after having such doubt. The
determ nation of good faith doubt is based
upon the facts of each case brought before
t he Comm ssion. Based upon prior decisions of

13



t he Comm ssion, good faith doubt shall be
deened to exist in the follow ng situations:

1. the closing or consummation date of the
sale, lease, or other real estate transaction
has passed, and the broker has not received
conflicting or identical instructions from
all of the parties concerning the

di sbursenment of the escrowed funds;

2. the closing or consunmation date of the
sal e, |lease, or other transaction has not
passed, but one or nore of the parties has
expressed its intention not to close or
consunmat e the transaction and the broker has
not received conflicting or identical
instructions fromall of the parties
concerni ng di sbursenent of the escrowed

f unds;

27. The $1,000 deposit made by M. Wight and pl aced by
Respondent in his escrow account for the brokerage firm was
escrowed property. M. Wight nade a denmand for the return of
his deposit directed to Respondent. M. Cornish asked that the
deposit noney be maintained in the escrow account. No evidence
has been presented to establish that M. Cornish nade a
conflicting demand for the receipt of the escrowed property.
Consequently, it has not been proven that Respondent viol ated
Rul e 61J2-10.032(1)(a), Florida Admnistrative Code, related to
the failure to conply with notification requirenments to
Petitioner and other appropriate disposition (settlenent
procedures) in the event that conflicting demands have been nmade
upon Respondent to disburse the $1,000 deposit he maintained in
t he escrow account.

28. As addressed in Rule 61J2-10.32(1)(b)2, Florida

14



Adm ni strative Code, prior to the date of the sale of the subject
property, M. Wight expressed his intention not to consunmate
the transaction. Respondent was nmade aware of that intention.
By inference, M. Cornish had a contrary intention.
Consequent |y, Respondent was presented with a good faith doubt.
Petitioner proved that Respondent violated Rule 61J2-
10.032(1)(b)2, Florida Adm nistrative Code by not notifying
Petitioner within 15 busi ness days after being presented with a
good faith doubt and instituting a settlenent in accordance with
475.25(1)(d)1, Florida Statutes, 30 business days after that
occurrence.

29. As related in Rule 61J2-10.032(1)(b)1, Florida
Adm ni strative Code, it has been proven that the consunmmation
date for the real estate transaction passed. Beyond that date
M. Wight had maintained his instructions concerning the
di sbursenent of the escrowed funds. Respondent was aware of
those instructions. M. Wight wanted the deposit returned.
Respondent did not receive identical instructions from M.
Cor ni sh concerning the disbursenent of the escrowed funds when
conpared to the preferred outconme requested by M. Wight. M.
Corni sh wanted the noney held in escrow. Therefore, in
accordance with Rule 61J2-10.032(1)(b)1, Florida Adm nistrative
Code, there was good faith doubt concerning the proper
di sposition of the escrowed funds. That doubt existed fromthe

point in time at which M. Cornish expressed the desire not to

15



return the deposit and to hold the deposit in escrow. The exact
date that M. Cornish expressed that viewis unknown. But it has
been proven that Respondent did not provide witten notification
to the Petitioner within 15 days after having a good faith doubt.
G ven that Respondent m ght reasonably believe that he was
relieved of the necessity to provide the witten notification to
Petitioner in view of the fact that the Petitioner was already
aware of M. Wight's conplaint, the need to file witten
notification m ght seem a neani ngl ess gesture. Nonetheless, it
is a requirenment that Respondent failed to neet. More
inmportantly, Respondent failed to institute one of the settl enent
procedures set forth in Section 475.25(1)(d)1, Florida Statutes,
within 30 business days after entertaining a good faith doubt.
Thus, Petitioner proved a violation of Rule 61J-10.032(1)(b)1,
Fl ori da Adm ni strative Code.

30. By violating Rule 61J2-10.032(1)(b), Florida
Adm ni strative Code, Respondent has viol ated Section
475.25(1)(e), Florida Statutes, as alleged in the adm nistrative
conplaint. Respondent is subject to discipline in accordance
with Section 475.25(1), Florida Statutes, pursuant to the
guidelines set forth in Rule 61J2-24.001(3), Florida
Adm ni strati ve Code.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it i s RECOMVENDED

16



That Final Order be entered finding Respondent in violation
of Rule 61J2-10.032(1)(b), Florida Adm nistrative Code, and
Section 475.25(1)(e), Florida Statutes, and inposing a fine of
$1, 000 and requiring the Respondent to conplete a 30-hour broker
managenent course within 90 days of issuance of the Final Order.

DONE AND ENTERED this 15th day of July, 1997, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of July, 1997.

COPI ES FURNI SHED:

Andrea D. Perkins, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite N-308
Ol ando, Florida 32801

WIlliamA. Parsons, Esquire
Woer ner & Parsons

2001 Sout h Ri dgewood Avenue
Sout h Daytona, Florida 32119

Henry M Sol ares, Division Director

D vision of Real Estate

400 West Robinson Street, Suite N 308
Orlando, Florida 32802-1900
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Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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